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Act to inform the Councils of the Sec-
retary’s interpretation of the national 
standards so that they will have an un-
derstanding of the basis on which 
FMPs will be reviewed. 

(3) The national standards are statu-
tory principles that must be followed 
in any FMP. The guidelines summarize 
Secretarial interpretations that have 
been, and will be, applied under these 
principles. The guidelines are intended 
as aids to decisionmaking; FMPs for-
mulated according to the guidelines 
will have a better chance for expedi-
tious Secretarial review, approval, and 
implementation. FMPs that are in sub-
stantial compliance with the guide-
lines, the Magnuson-Stevens Act, and 
other applicable law must be approved. 

(b) Fishery management objectives. (1) 
Each FMP, whether prepared by a 
Council or by the Secretary, should 
identify what the FMP is designed to 
accomplish (i.e., the management ob-
jectives to be attained in regulating 
the fishery under consideration). In es-
tablishing objectives, Councils balance 
biological constraints with human 
needs, reconcile present and future 
costs and benefits, and integrate the 
diversity of public and private inter-
ests. If objectives are in conflict, prior-
ities should be established among 
them. 

(2) How objectives are defined is im-
portant to the management process. 
Objectives should address the problems 
of a particular fishery. The objectives 
should be clearly stated, practicably 
attainable, framed in terms of defin-
able events and measurable benefits, 
and based upon a comprehensive rather 
than a fragmentary approach to the 
problems addressed. An FMP should 
make a clear distinction between ob-
jectives and the management measures 
chosen to achieve them. The objectives 
of each FMP provide the context with-
in which the Secretary will judge the 
consistency of an FMP’s conservation 
and management measures with the 
national standards. 

(c) Word usage. The word usage refers 
to all regulations in this subpart. 

(1) Must is used, instead of ‘‘shall’’, to 
denote an obligation to act; it is used 
primarily when referring to require-
ments of the Magnuson-Stevens Act, 

the logical extension thereof, or of 
other applicable law. 

(2) Shall is used only when quoting 
statutory language directly, to avoid 
confusion with the future tense. 

(3) Should is used to indicate that an 
action or consideration is strongly rec-
ommended to fulfill the Secretary’s in-
terpretation of the Magnuson-Stevens 
Act, and is a factor reviewers will look 
for in evaluating a SOPP or FMP. 

(4) May is used in a permissive sense. 
(5) May not is proscriptive; it has the 

same force as ‘‘must not.’’ 
(6) Will is used descriptively, as dis-

tinguished from denoting an obligation 
to act or the future tense. 

(7) Could is used when giving exam-
ples, in a hypothetical, permissive 
sense. 

(8) Can is used to mean ‘‘is able to,’’ 
as distinguished from ‘‘may.’’ 

(9) Examples are given by way of illus-
tration and further explanation. They 
are not inclusive lists; they do not 
limit options. 

(10) Analysis, as a paragraph heading, 
signals more detailed guidance as to 
the type of discussion and examination 
an FMP should contain to demonstrate 
compliance with the standard in ques-
tion. 

(11) Council includes the Secretary, as 
applicable, when preparing FMPs or 
amendments under section 304(c) and 
(g) of the Magnuson-Stevens Act. 

(12) Stock or stock complex is used as a 
synonym for ‘‘fishery’’ in the sense of 
the Magnuson-Stevens Act’s first defi-
nition of the term; that is, as ‘‘one or 
more stocks of fish that can be treated 
as a unit for purposes of conservation 
and management and that are identi-
fied on the basis of geographic, sci-
entific, technical, recreational, or eco-
nomic characteristics,’’ as distin-
guished from the Magnuson-Stevens 
Act’s second definition of fishery as 
‘‘any fishing for such stocks.’’ 

[61 FR 32540, June 24, 1996, as amended at 63 
FR 7075, Feb. 12, 1998; 63 FR 24229, May 1, 
1998] 

§ 600.310 National Standard 1—Opti-
mum Yield. 

(a) Standard 1. Conservation and 
management measures shall prevent 
overfishing while achieving, on a con-
tinuing basis, the optimum yield (OY) 
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from each fishery for the U.S. fishing 
industry. 

(b) General. (1) The guidelines set 
forth in this section describe fishery 
management approaches to meet the 
objectives of National Standard 1 
(NS1), and include guidance on: 

(i) Specifying maximum sustainable 
yield (MSY) and OY; 

(ii) Specifying status determination 
criteria (SDC) so that overfishing and 
overfished determinations can be made 
for stocks and stock complexes that 
are part of a fishery; 

(iii) Preventing overfishing and 
achieving OY, incorporation of sci-
entific and management uncertainty in 
control rules, and adaptive manage-
ment using annual catch limits (ACL) 
and measures to ensure accountability 
(AM); and 

(iv) Rebuilding stocks and stock 
complexes. 

(2) Overview of Magnuson-Stevens Act 
concepts and provisions related to NS1— 
(i) MSY. The Magnuson-Stevens Act es-
tablishes MSY as the basis for fishery 
management and requires that: The 
fishing mortality rate does not jeop-
ardize the capacity of a stock or stock 
complex to produce MSY; the abun-
dance of an overfished stock or stock 
complex be rebuilt to a level that is ca-
pable of producing MSY; and OY not 
exceed MSY. 

(ii) OY. The determination of OY is a 
decisional mechanism for resolving the 
Magnuson-Stevens Act’s conservation 
and management objectives, achieving 
a fishery management plan’s (FMP) ob-
jectives, and balancing the various in-
terests that comprise the greatest 
overall benefits to the Nation. OY is 
based on MSY as reduced under para-
graphs (e)(3)(iii) and (iv) of this sec-
tion. The most important limitation on 
the specification of OY is that the 
choice of OY and the conservation and 
management measures proposed to 
achieve it must prevent overfishing. 

(iii) ACLs and AMs. Any FMP which 
is prepared by any Council shall estab-
lish a mechanism for specifying ACLs 
in the FMP (including a multiyear 
plan), implementing regulations, or an-
nual specifications, at a level such that 
overfishing does not occur in the fish-
ery, including measures to ensure ac-
countability (Magnuson-Stevens Act 

section 303(a)(15)). Subject to certain 
exceptions and circumstances de-
scribed in paragraph (h) of this section, 
this requirement takes effect in fishing 
year 2010, for fisheries determined sub-
ject to overfishing, and in fishing year 
2011, for all other fisheries (Magnuson- 
Stevens Act section 303 note). ‘‘Coun-
cil’’ includes the Regional Fishery 
Management Councils and the Sec-
retary of Commerce, as appropriate (see 
§ 600.305(c)(11)). 

(iv) Reference points. SDC, MSY, ac-
ceptable biological catch (ABC), and 
ACL, which are described further in 
paragraphs (e) and (f) of this section, 
are collectively referred to as ‘‘ref-
erence points.’’ 

(v) Scientific advice. The Magnuson- 
Stevens Act has requirements regard-
ing scientific and statistical commit-
tees (SSC) of the Regional Fishery 
Management Councils, including but 
not limited to, the following provi-
sions: 

(A) Each Regional Fishery Manage-
ment Council shall establish an SSC as 
described in section 302(g)(1)(A) of the 
Magnuson-Stevens Act. 

(B) Each SSC shall provide its Re-
gional Fishery Management Council 
recommendations for ABC as well as 
other scientific advice, as described in 
Magnuson-Stevens Act section 
302(g)(1)(B). 

(C) The Secretary and each Regional 
Fishery Management Council may es-
tablish a peer review process for that 
Council for scientific information used 
to advise the Council about the con-
servation and management of a fishery 
(see Magnuson-Stevens Act section 
302(g)(1)(E)). If a peer review process is 
established, it should investigate the 
technical merits of stock assessments 
and other scientific information used 
by the SSC or agency or international 
scientists, as appropriate. For Regional 
Fishery Management Councils, the 
peer review process is not a substitute 
for the SSC and should work in con-
junction with the SSC. For the Sec-
retary, which does not have an SSC, 
the peer review process should provide 
the scientific information necessary. 

(D) Each Council shall develop ACLs 
for each of its managed fisheries that 
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may not exceed the ‘‘fishing level rec-
ommendations’’ of its SSC or peer re-
view process (Magnuson-Stevens Act 
section 302(h)(6)). The SSC rec-
ommendation that is the most relevant 
to ACLs is ABC, as both ACL and ABC 
are levels of annual catch. 

(3) Approach for setting limits and ac-
countability measures, including targets, 
for consistency with NS1. In general, 
when specifying limits and account-
ability measures intended to avoid 
overfishing and achieve sustainable 
fisheries, Councils must take an ap-
proach that considers uncertainty in 
scientific information and manage-
ment control of the fishery. These 
guidelines describe how to address un-
certainty such that there is a low risk 
that limits are exceeded as described in 
paragraphs (f)(4) and (f)(6) of this sec-
tion. 

(c) Summary of items to include in 
FMPs related to NS1. This section pro-
vides a summary of items that Coun-
cils must include in their FMPs and 
FMP amendments in order to address 
ACL, AM, and other aspects of the NS1 
guidelines. As described in further de-
tail in paragraph (d) of this section, 
Councils may review their FMPs to de-
cide if all stocks are ‘‘in the fishery’’ or 
whether some fit the category of ‘‘eco-
system component species.’’ Councils 
must also describe fisheries data for 
the stocks, stock complexes, and eco-
system component species in their 
FMPs, or associated public documents 
such as Stock Assessment and Fishery 
Evaluation (SAFE) Reports. For all 
stocks and stock complexes that are 
‘‘in the fishery’’ (see paragraph (d)(2) of 
this section), the Councils must evalu-
ate and describe the following items in 
their FMPs and amend the FMPs, if 
necessary, to align their management 
objectives to end or prevent over-
fishing: 

(1) MSY and SDC (see paragraphs 
(e)(1) and (2) of this section). 

(2) OY at the stock, stock complex, 
or fishery level and provide the OY 
specification analysis (see paragraph 
(e)(3) of this section). 

(3) ABC control rule (see paragraph 
(f)(4) of this section). 

(4) Mechanisms for specifying ACLs 
and possible sector-specific ACLs in re-

lationship to the ABC (see paragraphs 
(f)(5) and (h) of this section). 

(5) AMs (see paragraphs (g) and (h)(1) 
of this section). 

(6) Stocks and stock complexes that 
have statutory exceptions from ACLs 
(see paragraph (h)(2) of this section) or 
which fall under limited circumstances 
which require different approaches to 
meet the ACL requirements (see para-
graph (h)(3) of this section). 

(d) Classifying stocks in an FMP—(1) 
Introduction. Magnuson-Stevens Act 
section 303(a)(2) requires that an FMP 
contain, among other things, a descrip-
tion of the species of fish involved in 
the fishery. The relevant Council deter-
mines which specific target stocks and/ 
or non-target stocks to include in a 
fishery. This section provides that a 
Council may, but is not required to, 
use an ‘‘ecosystem component (EC)’’ 
species classification. As a default, all 
stocks in an FMP are considered to be 
‘‘in the fishery,’’ unless they are iden-
tified as EC species (see § 600.310(d)(5)) 
through an FMP amendment process. 

(2) Stocks in a fishery. Stocks in a 
fishery may be grouped into stock com-
plexes, as appropriate. Requirements 
for reference points and management 
measures for these stocks are described 
throughout these guidelines. 

(3) ‘‘Target stocks’’ are stocks that 
fishers seek to catch for sale or per-
sonal use, including ‘‘economic dis-
cards’’ as defined under Magnuson-Ste-
vens Act section 3(9). 

(4) ‘‘Non-target species’’ and ‘‘non- 
target stocks’’ are fish caught inciden-
tally during the pursuit of target 
stocks in a fishery, including ‘‘regu-
latory discards’’ as defined under Mag-
nuson-Stevens Act section 3(38). They 
may or may not be retained for sale or 
personal use. Non-target species may 
be included in a fishery and, if so, they 
should be identified at the stock level. 
Some non-target species may be identi-
fied in an FMP as ecosystem compo-
nent (EC) species or stocks. 

(5) Ecosystem component (EC) species. 
(i) To be considered for possible classi-
fication as an EC species, the species 
should: 

(A) Be a non-target species or non- 
target stock; 
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(B) Not be determined to be subject 
to overfishing, approaching overfished, 
or overfished; 

(C) Not be likely to become subject 
to overfishing or overfished, according 
to the best available information, in 
the absence of conservation and man-
agement measures; and 

(D) Not generally be retained for sale 
or personal use. 

(ii) Occasional retention of the spe-
cies would not, in and of itself, pre-
clude consideration of the species 
under the EC classification. In addition 
to the general factors noted in para-
graphs (d)(5)(i)(A)–(D) of this section, it 
is important to consider whether use of 
the EC species classification in a given 
instance is consistent with MSA con-
servation and management require-
ments. 

(iii) EC species may be identified at 
the species or stock level, and may be 
grouped into complexes. EC species 
may, but are not required to, be in-
cluded in an FMP or FMP amendment 
for any of the following reasons: For 
data collection purposes; for ecosystem 
considerations related to specification 
of OY for the associated fishery; as 
considerations in the development of 
conservation and management meas-
ures for the associated fishery; and/or 
to address other ecosystem issues. 
While EC species are not considered to 
be ‘‘in the fishery,’’ a Council should 
consider measures for the fishery to 
minimize bycatch and bycatch mor-
tality of EC species consistent with Na-
tional Standard 9, and to protect their 
associated role in the ecosystem. EC 
species do not require specification of 
reference points but should be mon-
itored to the extent that any new per-
tinent scientific information becomes 
available (e.g., catch trends, vulner-
ability, etc.) to determine changes in 
their status or their vulnerability to 
the fishery. If necessary, they should 
be reclassified as ‘‘in the fishery.’’ 

(6) Reclassification. A Council should 
monitor the catch resulting from a 
fishery on a regular basis to determine 
if the stocks and species are appro-
priately classified in the FMP. If the 
criteria previously used to classify a 
stock or species is no longer valid, the 
Council should reclassify it through an 

FMP amendment, which documents ra-
tionale for the decision. 

(7) Stocks or species identified in more 
than one FMP. If a stock is identified in 
more than one fishery, Councils should 
choose which FMP will be the primary 
FMP in which management objectives, 
SDC, the stock’s overall ACL and other 
reference points for the stock are es-
tablished. Conservation and manage-
ment measures in other FMPs in which 
the stock is identified as part of a fish-
ery should be consistent with the pri-
mary FMP’s management objectives 
for the stock. 

(8) Stock complex. ‘‘Stock complex’’ 
means a group of stocks that are suffi-
ciently similar in geographic distribu-
tion, life history, and vulnerabilities to 
the fishery such that the impact of 
management actions on the stocks is 
similar. At the time a stock complex is 
established, the FMP should provide a 
full and explicit description of the pro-
portional composition of each stock in 
the stock complex, to the extent pos-
sible. Stocks may be grouped into com-
plexes for various reasons, including 
where stocks in a multispecies fishery 
cannot be targeted independent of one 
another and MSY can not be defined on 
a stock-by-stock basis (see paragraph 
(e)(1)(iii) of this section); where there 
is insufficient data to measure their 
status relative to SDC; or when it is 
not feasible for fishermen to distin-
guish individual stocks among their 
catch. The vulnerability of stocks to 
the fishery should be evaluated when 
determining if a particular stock com-
plex should be established or reorga-
nized, or if a particular stock should be 
included in a complex. Stock com-
plexes may be comprised of: one or 
more indicator stocks, each of which 
has SDC and ACLs, and several other 
stocks; several stocks without an indi-
cator stock, with SDC and an ACL for 
the complex as a whole; or one of more 
indicator stocks, each of which has 
SDC and management objectives, with 
an ACL for the complex as a whole 
(this situation might be applicable to 
some salmon species). 

(9) Indicator stocks. An indicator 
stock is a stock with measurable SDC 
that can be used to help manage and 
evaluate more poorly known stocks 
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that are in a stock complex. If an indi-
cator stock is used to evaluate the sta-
tus of a complex, it should be rep-
resentative of the typical status of 
each stock within the complex, due to 
similarity in vulnerability. If the 
stocks within a stock complex have a 
wide range of vulnerability, they 
should be reorganized into different 
stock complexes that have similar 
vulnerabilities; otherwise the indicator 
stock should be chosen to represent the 
more vulnerable stocks within the 
complex. In instances where an indi-
cator stock is less vulnerable than 
other members of the complex, man-
agement measures need to be more 
conservative so that the more vulner-
able members of the complex are not at 
risk from the fishery. More than one 
indicator stock can be selected to pro-
vide more information about the status 
of the complex. When indicator 
stock(s) are used, periodic re-evalua-
tion of available quantitative or quali-
tative information (e.g., catch trends, 
changes in vulnerability, fish health 
indices, etc.) is needed to determine 
whether a stock is subject to over-
fishing, or is approaching (or in) an 
overfished condition. 

(10) Vulnerability. A stock’s vulner-
ability is a combination of its produc-
tivity, which depends upon its life his-
tory characteristics, and its suscepti-
bility to the fishery. Productivity re-
fers to the capacity of the stock to 
produce MSY and to recover if the pop-
ulation is depleted, and susceptibility 
is the potential for the stock to be im-
pacted by the fishery, which includes 
direct captures, as well as indirect im-
pacts to the fishery (e.g., loss of habi-
tat quality). Councils in consultation 
with their SSC, should analyze the vul-
nerability of stocks in stock complexes 
where possible. 

(e) Features of MSY, SDC, and OY—(1) 
MSY. Each FMP must include an esti-
mate of MSY for the stocks and stock 
complexes in the fishery, as described 
in paragraph (d)(2) of this section). 

(i) Definitions. (A) MSY is the largest 
long-term average catch or yield that 
can be taken from a stock or stock 
complex under prevailing ecological, 
environmental conditions and fishery 
technological characteristics (e.g., gear 

selectivity), and the distribution of 
catch among fleets. 

(B) MSY fishing mortality rate (Fmsy) is 
the fishing mortality rate that, if ap-
plied over the long term, would result 
in MSY. 

(C) MSY stock size (Bmsy) means the 
long-term average size of the stock or 
stock complex, measured in terms of 
spawning biomass or other appropriate 
measure of the stock’s reproductive po-
tential that would be achieved by fish-
ing at Fmsy. 

(ii) MSY for stocks. MSY should be es-
timated for each stock based on the 
best scientific information available 
(see § 600.315). 

(iii) MSY for stock complexes. MSY 
should be estimated on a stock-by- 
stock basis whenever possible. How-
ever, where MSY cannot be estimated 
for each stock in a stock complex, then 
MSY may be estimated for one or more 
indicator stocks for the complex or for 
the complex as a whole. When indicator 
stocks are used, the stock complex’s 
MSY could be listed as ‘‘unknown,’’ 
while noting that the complex is man-
aged on the basis of one or more indi-
cator stocks that do have known stock- 
specific MSYs, or suitable proxies, as 
described in paragraph (e)(1)(iv) of this 
section. When indicator stocks are not 
used, MSY, or a suitable proxy, should 
be calculated for the stock complex as 
a whole. 

(iv) Specifying MSY. Because MSY is a 
long-term average, it need not be esti-
mated annually, but it must be based 
on the best scientific information 
available (see § 600.315), and should be 
re-estimated as required by changes in 
long-term environmental or ecological 
conditions, fishery technological char-
acteristics, or new scientific informa-
tion. When data are insufficient to esti-
mate MSY directly, Councils should 
adopt other measures of reproductive 
potential, based on the best scientific 
information available, that can serve 
as reasonable proxies for MSY, Fmsy, 
and Bmsy, to the extent possible. The 
MSY for a stock is influenced by its 
interactions with other stocks in its 
ecosystem and these interactions may 
shift as multiple stocks in an eco-
system are fished. These ecological 
conditions should be taken into ac-
count, to the extent possible, when 
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specifying MSY. Ecological conditions 
not directly accounted for in the speci-
fication of MSY can be among the eco-
logical factors considered when setting 
OY below MSY. As MSY values are es-
timates or are based on proxies, they 
will have some level of uncertainty as-
sociated with them. The degree of un-
certainty in the estimates should be 
identified, when possible, through the 
stock assessment process and peer re-
view (see § 600.335), and should be taken 
into account when specifying the ABC 
Control rule. Where this uncertainty 
cannot be directly calculated, such as 
when proxies are used, then a proxy for 
the uncertainty itself should be estab-
lished based on the best scientific in-
formation, including comparison to 
other stocks. 

(2) Status determination criteria—(i) 
Definitions. (A) Status determination cri-
teria (SDC) mean the quantifiable fac-
tors, MFMT, OFL, and MSST, or their 
proxies, that are used to determine if 
overfishing has occurred, or if the 
stock or stock complex is overfished. 
Magnuson-Stevens Act (section 3(34)) 
defines both ‘‘overfishing’’ and ‘‘over-
fished’’ to mean a rate or level of fish-
ing mortality that jeopardizes the ca-
pacity of a fishery to produce the MSY 
on a continuing basis. To avoid confu-
sion, this section clarifies that ‘‘over-
fished’’ relates to biomass of a stock or 
stock complex, and ‘‘overfishing’’ per-
tains to a rate or level of removal of 
fish from a stock or stock complex. 

(B) Overfishing (to overfish) occurs 
whenever a stock or stock complex is 
subjected to a level of fishing mor-
tality or annual total catch that jeop-
ardizes the capacity of a stock or stock 
complex to produce MSY on a con-
tinuing basis. 

(C) Maximum fishing mortality thresh-
old (MFMT) means the level of fishing 
mortality (F), on an annual basis, 
above which overfishing is occurring. 
The MFMT or reasonable proxy may be 
expressed either as a single number (a 
fishing mortality rate or F value), or 
as a function of spawning biomass or 
other measure of reproductive poten-
tial. 

(D) Overfishing limit (OFL) means the 
annual amount of catch that cor-
responds to the estimate of MFMT ap-
plied to a stock or stock complex’s 

abundance and is expressed in terms of 
numbers or weight of fish. The OFL is 
an estimate of the catch level above 
which overfishing is occurring. 

(E) Overfished. A stock or stock com-
plex is considered ‘‘overfished’’ when 
its biomass has declined below a level 
that jeopardizes the capacity of the 
stock or stock complex to produce 
MSY on a continuing basis. 

(F) Minimum stock size threshold 
(MSST) means the level of biomass 
below which the stock or stock com-
plex is considered to be overfished. 

(G) Approaching an overfished condi-
tion. A stock or stock complex is ap-
proaching an overfished condition 
when it is projected that there is more 
than a 50 percent chance that the bio-
mass of the stock or stock complex will 
decline below the MSST within two 
years. 

(ii) Specification of SDC and over-
fishing and overfished determinations. 
SDC must be expressed in a way that 
enables the Council to monitor each 
stock or stock complex in the FMP, 
and determine annually, if possible, 
whether overfishing is occurring and 
whether the stock or stock complex is 
overfished. In specifying SDC, a Coun-
cil must provide an analysis of how the 
SDC were chosen and how they relate 
to reproductive potential. Each FMP 
must specify, to the extent possible, 
objective and measurable SDC as fol-
lows (see paragraphs (e)(2)(ii)(A) and 
(B) of this section): 

(A) SDC to determine overfishing status. 
Each FMP must describe which of the 
following two methods will be used for 
each stock or stock complex to deter-
mine an overfishing status. 

(1) Fishing mortality rate exceeds 
MFMT. Exceeding the MFMT for a pe-
riod of 1 year or more constitutes over-
fishing. The MFMT or reasonable proxy 
may be expressed either as a single 
number (a fishing mortality rate or F 
value), or as a function of spawning 
biomass or other measure of reproduc-
tive potential. 

(2) Catch exceeds the OFL. Should the 
annual catch exceed the annual OFL 
for 1 year or more, the stock or stock 
complex is considered subject to over-
fishing. 

(B) SDC to determine overfished status. 
The MSST or reasonable proxy must be 
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expressed in terms of spawning biomass 
or other measure of reproductive po-
tential. To the extent possible, the 
MSST should equal whichever of the 
following is greater: One-half the MSY 
stock size, or the minimum stock size 
at which rebuilding to the MSY level 
would be expected to occur within 10 
years, if the stock or stock complex 
were exploited at the MFMT specified 
under paragraph (e)(2)(ii)(A)(1) of this 
section. Should the estimated size of 
the stock or stock complex in a given 
year fall below this threshold, the 
stock or stock complex is considered 
overfished. 

(iii) Relationship of SDC to environ-
mental change. Some short-term envi-
ronmental changes can alter the size of 
a stock or stock complex without af-
fecting its long-term reproductive po-
tential. Long-term environmental 
changes affect both the short-term size 
of the stock or stock complex and the 
long-term reproductive potential of the 
stock or stock complex. 

(A) If environmental changes cause a 
stock or stock complex to fall below its 
MSST without affecting its long-term 
reproductive potential, fishing mor-
tality must be constrained sufficiently 
to allow rebuilding within an accept-
able time frame (also see paragraph 
(j)(3)(ii) of this section). SDC should 
not be respecified. 

(B) If environmental changes affect 
the long-term reproductive potential of 
the stock or stock complex, one or 
more components of the SDC must be 
respecified. Once SDC have been re-
specified, fishing mortality may or 
may not have to be reduced, depending 
on the status of the stock or stock 
complex with respect to the new cri-
teria. 

(C) If manmade environmental 
changes are partially responsible for a 
stock or stock complex being in an 
overfished condition, in addition to 
controlling fishing mortality, Councils 
should recommend restoration of habi-
tat and other ameliorative programs, 
to the extent possible (see also the 
guidelines issued pursuant to section 
305(b) of the Magnuson-Stevens Act for 
Council actions concerning essential 
fish habitat). 

(iv) Secretarial approval of SDC. Secre-
tarial approval or disapproval of pro-

posed SDC will be based on consider-
ation of whether the proposal: 

(A) Has sufficient scientific merit; 
(B) Contains the elements described 

in paragraph (e)(2)(ii) of this section; 
(C) Provides a basis for objective 

measurement of the status of the stock 
or stock complex against the criteria; 
and 

(D) Is operationally feasible. 
(3) Optimum yield—(i) Definitions—(A) 

Optimum yield (OY). Magnuson-Stevens 
Act section (3)(33) defines ‘‘optimum,’’ 
with respect to the yield from a fish-
ery, as the amount of fish that will 
provide the greatest overall benefit to 
the Nation, particularly with respect 
to food production and recreational op-
portunities and taking into account 
the protection of marine ecosystems; 
that is prescribed on the basis of the 
MSY from the fishery, as reduced by 
any relevant economic, social, or eco-
logical factor; and, in the case of an 
overfished fishery, that provides for re-
building to a level consistent with pro-
ducing the MSY in such fishery. OY 
may be established at the stock or 
stock complex level, or at the fishery 
level. 

(B) In NS1, use of the phrase 
‘‘achieving, on a continuing basis, the 
optimum yield from each fishery’’ 
means producing, from each stock, 
stock complex, or fishery: a long-term 
series of catches such that the average 
catch is equal to the OY, overfishing is 
prevented, the long term average bio-
mass is near or above Bmsy, and over-
fished stocks and stock complexes are 
rebuilt consistent with timing and 
other requirements of section 304(e)(4) 
of the Magnuson-Stevens Act and para-
graph (j) of this section. 

(ii) General. OY is a long-term aver-
age amount of desired yield from a 
stock, stock complex, or fishery. An 
FMP must contain conservation and 
management measures, including ACLs 
and AMs, to achieve OY on a con-
tinuing basis, and provisions for infor-
mation collection that are designed to 
determine the degree to which OY is 
achieved. These measures should allow 
for practical and effective implementa-
tion and enforcement of the manage-
ment regime. The Secretary has an ob-
ligation to implement and enforce the 
FMP. If management measures prove 
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unenforceable—or too restrictive, or 
not rigorous enough to prevent over-
fishing while achieving OY—they 
should be modified; an alternative is to 
reexamine the adequacy of the OY 
specification. Exceeding OY does not 
necessarily constitute overfishing. 
However, even if no overfishing re-
sulted from exceeding OY, continual 
harvest at a level above OY would vio-
late NS1, because OY was not achieved 
on a continuing basis. An FMP must 
contain an assessment and specifica-
tion of OY, including a summary of in-
formation utilized in making such 
specification, consistent with require-
ments of section 303(a)(3) of the Magnu-
son-Stevens Act. A Council must iden-
tify those economic, social, and eco-
logical factors relevant to management 
of a particular stock, stock complex, or 
fishery, and then evaluate them to de-
termine the OY. The choice of a par-
ticular OY must be carefully docu-
mented to show that the OY selected 
will produce the greatest benefit to the 
Nation and prevent overfishing. 

(iii) Determining the greatest benefit to 
the Nation. In determining the greatest 
benefit to the Nation, the values that 
should be weighed and receive serious 
attention when considering the eco-
nomic, social, or ecological factors 
used in reducing MSY to obtain OY 
are: 

(A) The benefits of food production 
are derived from providing seafood to 
consumers; maintaining an economi-
cally viable fishery together with its 
attendant contributions to the na-
tional, regional, and local economies; 
and utilizing the capacity of the Na-
tion’s fishery resources to meet nutri-
tional needs. 

(B) The benefits of recreational op-
portunities reflect the quality of both 
the recreational fishing experience and 
non-consumptive fishery uses such as 
ecotourism, fish watching, and rec-
reational diving. Benefits also include 
the contribution of recreational fishing 
to the national, regional, and local 
economies and food supplies. 

(C) The benefits of protection af-
forded to marine ecosystems are those 
resulting from maintaining viable pop-
ulations (including those of 
unexploited species), maintaining ade-
quate forage for all components of the 

ecosystem, maintaining evolutionary 
and ecological processes (e.g., disturb-
ance regimes, hydrological processes, 
nutrient cycles), maintaining the evo-
lutionary potential of species and eco-
systems, and accommodating human 
use. 

(iv) Factors to consider in OY specifica-
tion. Because fisheries have limited ca-
pacities, any attempt to maximize the 
measures of benefits described in para-
graph (e)(3)(iii) of this section will in-
evitably encounter practical con-
straints. OY cannot exceed MSY in any 
circumstance, and must take into ac-
count the need to prevent overfishing 
and rebuild overfished stocks and stock 
complexes. OY is prescribed on the 
basis of MSY as reduced by social, eco-
nomic, and ecological factors. To the 
extent possible, the relevant social, 
economic, and ecological factors used 
to establish OY for a stock, stock com-
plex, or fishery should be quantified 
and reviewed in historical, short-term, 
and long-term contexts. Even where 
quantification of social, economic, and 
ecological factors is not possible, the 
FMP still must address them in its OY 
specification. The following is a non- 
exhaustive list of potential consider-
ations for each factor. An FMP must 
address each factor but not necessarily 
each example. 

(A) Social factors. Examples are en-
joyment gained from recreational fish-
ing, avoidance of gear conflicts and re-
sulting disputes, preservation of a way 
of life for fishermen and their families, 
and dependence of local communities 
on a fishery (e.g., involvement in fish-
eries and ability to adapt to change). 
Consideration may be given to fishery- 
related indicators (e.g., number of fish-
ery permits, number of commercial 
fishing vessels, number of party and 
charter trips, landings, ex-vessel reve-
nues etc.) and non-fishery related indi-
cators (e.g., unemployment rates, per-
cent of population below the poverty 
level, population density, etc.). Other 
factors that may be considered include 
the effects that past harvest levels 
have had on fishing communities, the 
cultural place of subsistence fishing, 
obligations under Indian treaties, pro-
portions of affected minority and low- 
income groups, and worldwide nutri-
tional needs. 
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(B) Economic factors. Examples are 
prudent consideration of the risk of 
overharvesting when a stock’s size or 
reproductive potential is uncertain (see 
§ 600.335(c)(2)(i)), satisfaction of con-
sumer and recreational needs, and en-
couragement of domestic and export 
markets for U.S. harvested fish. Other 
factors that may be considered include: 
The value of fisheries, the level of cap-
italization, the decrease in cost per 
unit of catch afforded by an increase in 
stock size, the attendant increase in 
catch per unit of effort, alternate em-
ployment opportunities, and economic 
contribution to fishing communities, 
coastal areas, affected states, and the 
nation. 

(C) Ecological factors. Examples in-
clude impacts on ecosystem component 
species, forage fish stocks, other fish-
eries, predator-prey or competitive 
interactions, marine mammals, threat-
ened or endangered species, and birds. 
Species interactions that have not been 
explicitly taken into account when cal-
culating MSY should be considered as 
relevant factors for setting OY below 
MSY. In addition, consideration should 
be given to managing forage stocks for 
higher biomass than Bmsy to enhance 
and protect the marine ecosystem. 
Also important are ecological or envi-
ronmental conditions that stress ma-
rine organisms, such as natural and 
manmade changes in wetlands or nurs-
ery grounds, and effects of pollutants 
on habitat and stocks. 

(v) Specification of OY. The specifica-
tion of OY must be consistent with 
paragraphs (e)(3)(i)–(iv) of this section. 
If the estimates of MFMT and current 
biomass are known with a high level of 
certainty and management controls 
can accurately limit catch then OY 
could be set very close to MSY, assum-
ing no other reductions are necessary 
for social, economic, or ecological fac-
tors. To the degree that such MSY esti-
mates and management controls are 
lacking or unavailable, OY should be 
set farther from MSY. If management 
measures cannot adequately control 
fishing mortality so that the specified 
OY can be achieved without over-
fishing, the Council should reevaluate 
the management measures and speci-
fication of OY so that the dual require-
ments of NS1 (preventing overfishing 

while achieving, on a continuing basis, 
OY) are met. 

(A) The amount of fish that con-
stitutes the OY should be expressed in 
terms of numbers or weight of fish. 

(B) Either a range or a single value 
may be specified for OY. 

(C) All catch must be counted against 
OY, including that resulting from by-
catch, scientific research, and all fish-
ing activities. 

(D) The OY specification should be 
translatable into an annual numerical 
estimate for the purposes of estab-
lishing any total allowable level of for-
eign fishing (TALFF) and analyzing 
impacts of the management regime. 

(E) The determination of OY is based 
on MSY, directly or through proxy. 
However, even where sufficient sci-
entific data as to the biological charac-
teristics of the stock do not exist, or 
where the period of exploitation or in-
vestigation has not been long enough 
for adequate understanding of stock 
dynamics, or where frequent large- 
scale fluctuations in stock size dimin-
ish the meaningfulness of the MSY 
concept, OY must still be established 
based on the best scientific informa-
tion available. 

(F) An OY established at a fishery 
level may not exceed the sum of the 
MSY values for each of the stocks or 
stock complexes within the fishery. 

(G) There should be a mechanism in 
the FMP for periodic reassessment of 
the OY specification, so that it is re-
sponsive to changing circumstances in 
the fishery. 

(H) Part of the OY may be held as a 
reserve to allow for factors such as un-
certainties in estimates of stock size 
and domestic annual harvest (DAH). If 
an OY reserve is established, an ade-
quate mechanism should be included in 
the FMP to permit timely release of 
the reserve to domestic or foreign fish-
ermen, if necessary. 

(vi) OY and foreign fishing. Section 
201(d) of the Magnuson-Stevens Act 
provides that fishing by foreign nations 
is limited to that portion of the OY 
that will not be harvested by vessels of 
the United States. The FMP must in-
clude an assessment to address the fol-
lowing, as required by section 303(a)(4) 
of the Magnuson-Stevens Act: 
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(A) DAH. Councils and/or the Sec-
retary must consider the capacity of, 
and the extent to which, U.S. vessels 
will harvest the OY on an annual basis. 
Estimating the amount that U.S. fish-
ing vessels will actually harvest is re-
quired to determine the surplus. 

(B) Domestic annual processing (DAP). 
Each FMP must assess the capacity of 
U.S. processors. It must also assess the 
amount of DAP, which is the sum of 
two estimates: The estimated amount 
of U.S. harvest that domestic proc-
essors will process, which may be based 
on historical performance or on sur-
veys of the expressed intention of man-
ufacturers to process, supported by evi-
dence of contracts, plant expansion, or 
other relevant information; and the es-
timated amount of fish that will be 
harvested by domestic vessels, but not 
processed (e.g., marketed as fresh 
whole fish, used for private consump-
tion, or used for bait). 

(C) Joint venture processing (JVP). 
When DAH exceeds DAP, the surplus is 
available for JVP. 

(f) Acceptable biological catch, annual 
catch limits, and annual catch targets. 
The following features (see paragraphs 
(f)(1) through (f)(5) of this section) of 
acceptable biological catch and annual 
catch limits apply to stocks and stock 
complexes in the fishery (see paragraph 
(d)(2) of this section). 

(1) Introduction. A control rule is a 
policy for establishing a limit or target 
fishing level that is based on the best 
available scientific information and is 
established by fishery managers in con-
sultation with fisheries scientists. Con-
trol rules should be designed so that 
management actions become more con-
servative as biomass estimates, or 
other proxies, for a stock or stock com-
plex decline and as science and man-
agement uncertainty increases. Exam-
ples of scientific uncertainty include 
uncertainty in the estimates of MFMT 
and biomass. Management uncertainty 
may include late catch reporting, 
misreporting, and underreporting of 
catches and is affected by a fishery’s 
ability to control actual catch. For ex-
ample, a fishery that has inseason 
catch data available and inseason clo-
sure authority has better management 
control and precision than a fishery 
that does not have these features. 

(2) Definitions. (i) Catch is the total 
quantity of fish, measured in weight or 
numbers of fish, taken in commercial, 
recreational, subsistence, tribal, and 
other fisheries. Catch includes fish that 
are retained for any purpose, as well as 
mortality of fish that are discarded. 

(ii) Acceptable biological catch (ABC) is 
a level of a stock or stock complex’s 
annual catch that accounts for the sci-
entific uncertainty in the estimate of 
OFL and any other scientific uncer-
tainty (see paragraph (f)(3) of this sec-
tion), and should be specified based on 
the ABC control rule. 

(iii) ABC control rule means a speci-
fied approach to setting the ABC for a 
stock or stock complex as a function of 
the scientific uncertainty in the esti-
mate of OFL and any other scientific 
uncertainty (see paragraph (f)(4) of this 
section). 

(iv) Annual catch limit (ACL) is the 
level of annual catch of a stock or 
stock complex that serves as the basis 
for invoking AMs. ACL cannot exceed 
the ABC, but may be divided into sec-
tor-ACLs (see paragraph (f)(5) of this 
section). 

(v) Annual catch target (ACT) is an 
amount of annual catch of a stock or 
stock complex that is the management 
target of the fishery, and accounts for 
management uncertainty in control-
ling the actual catch at or below the 
ACL. ACTs are recommended in the 
system of accountability measures so 
that ACL is not exceeded. 

(vi) ACT control rule means a speci-
fied approach to setting the ACT for a 
stock or stock complex such that the 
risk of exceeding the ACL due to man-
agement uncertainty is at an accept-
ably low level. 

(3) Specification of ABC. ABC may not 
exceed OFL (see paragraph (e)(2)(i)(D) 
of this section). Councils should de-
velop a process for receiving scientific 
information and advice used to estab-
lish ABC. This process should: Identify 
the body that will apply the ABC con-
trol rule (i.e. , calculates the ABC), and 
identify the review process that will 
evaluate the resulting ABC. The SSC 
must recommend the ABC to the Coun-
cil. An SSC may recommend an ABC 
that differs from the result of the ABC 
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control rule calculation, based on fac-
tors such as data uncertainty, recruit-
ment variability, declining trends in 
population variables, and other factors, 
but must explain why. For Secretarial 
FMPs or FMP amendments, agency sci-
entists or a peer review process would 
provide the scientific advice to estab-
lish ABC. For internationally-assessed 
stocks, an ABC as defined in these 
guidelines is not required if they meet 
the international exception (see para-
graph (h)(2)(ii)). While the ABC is al-
lowed to equal OFL, NMFS expects 
that in most cases ABC will be reduced 
from OFL to reduce the probability 
that overfishing might occur in a year. 
Also, see paragraph (f)(5) of this section 
for cases where a Council recommends 
that ACL is equal to ABC, and ABC is 
equal to OFL. 

(i) Expression of ABC. ABC should be 
expressed in terms of catch, but may be 
expressed in terms of landings as long 
as estimates of bycatch and any other 
fishing mortality not accounted for in 
the landings are incorporated into the 
determination of ABC. 

(ii) ABC for overfished stocks. For 
overfished stocks and stock complexes, 
a rebuilding ABC must be set to reflect 
the annual catch that is consistent 
with the schedule of fishing mortality 
rates in the rebuilding plan. 

(4) ABC control rule. For stocks and 
stock complexes required to have an 
ABC, each Council must establish an 
ABC control rule based on scientific 
advice from its SSC. The determina-
tion of ABC should be based, when pos-
sible, on the probability that an actual 
catch equal to the stock’s ABC would 
result in overfishing. This probability 
that overfishing will occur cannot ex-
ceed 50 percent and should be a lower 
value. The ABC control rule should 
consider reducing fishing mortality as 
stock size declines and may establish a 
stock abundance level below which 
fishing would not be allowed. The proc-
ess of establishing an ABC control rule 
could also involve science advisors or 
the peer review process established 
under Magnuson-Stevens Act section 
302(g)(1)(E). The ABC control rule must 
articulate how ABC will be set com-
pared to the OFL based on the sci-
entific knowledge about the stock or 
stock complex and the scientific uncer-

tainty in the estimate of OFL and any 
other scientific uncertainty. The ABC 
control rule should consider uncer-
tainty in factors such as stock assess-
ment results, time lags in updating as-
sessments, the degree of retrospective 
revision of assessment results, and pro-
jections. The control rule may be used 
in a tiered approach to address dif-
ferent levels of scientific uncertainty. 

(5) Setting the annual catch limit—(i) 
General. ACL cannot exceed the ABC 
and may be set annually or on a 
multiyear plan basis. ACLs in coordi-
nation with AMs must prevent over-
fishing (see MSA section 303(a)(15)). If a 
Council recommends an ACL which 
equals ABC, and the ABC is equal to 
OFL, the Secretary may presume that 
the proposal would not prevent over-
fishing, in the absence of sufficient 
analysis and justification for the ap-
proach. A ‘‘multiyear plan’’ as ref-
erenced in section 303(a)(15) of the Mag-
nuson-Stevens Act is a plan that estab-
lishes harvest specifications or harvest 
guidelines for each year of a time pe-
riod greater than 1 year. A multiyear 
plan must include a mechanism for 
specifying ACLs for each year with ap-
propriate AMs to prevent overfishing 
and maintain an appropriate rate of re-
building if the stock or stock complex 
is in a rebuilding plan. A multiyear 
plan must provide that, if an ACL is 
exceeded for a year, then AMs are trig-
gered for the next year consistent with 
paragraph (g)(3) of this section. 

(ii) Sector-ACLs. A Council may, but 
is not required to, divide an ACL into 
sector-ACLs. ‘‘Sector,’’ for purposes of 
this section, means a distinct user 
group to which separate management 
strategies and separate catch quotas 
apply. Examples of sectors include the 
commercial sector, recreational sector, 
or various gear groups within a fishery. 
If the management measures for dif-
ferent sectors differ in the degree of 
management uncertainty, then sector 
ACLs may be necessary so that appro-
priate AMs can be developed for each 
sector. If a Council chooses to use sec-
tor ACLs, the sum of sector ACLs must 
not exceed the stock or stock complex 
level ACL. The system of ACLs and 
AMs designed must be effective in pro-
tecting the stock or stock complex as a 
whole. Even if sector-ACLs and AMs 
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are established, additional AMs at the 
stock or stock complex level may be 
necessary. 

(iii) ACLs for State-Federal Fisheries. 
For stocks or stock complexes that 
have harvest in state or territorial wa-
ters, FMPs and FMP amendments 
should include an ACL for the overall 
stock that may be further divided. For 
example, the overall ACL could be di-
vided into a Federal-ACL and state- 
ACL. However, NMFS recognizes that 
Federal management is limited to the 
portion of the fishery under Federal 
authority (see paragraph (g)(5) of this 
section). When stocks are co-managed 
by Federal, state, tribal, and/or terri-
torial fishery managers, the goal 
should be to develop collaborative con-
servation and management strategies, 
and scientific capacity to support such 
strategies (including AMs for state or 
territorial and Federal waters), to pre-
vent overfishing of shared stocks and 
ensure their sustainability. 

(6) ACT control rule. If ACT is speci-
fied as part of the AMs for a fishery, an 
ACT control rule is utilized for setting 
the ACT. The ACT control rule should 
clearly articulate how management 
uncertainty in the amount of catch in 
the fishery is accounted for in setting 
ACT. The objective for establishing the 
ACT and related AMs is that the ACL 
not be exceeded. 

(i) Determining management uncer-
tainty. Two sources of management un-
certainty should be accounted for in es-
tablishing the AMs for a fishery, in-
cluding the ACT control rule if uti-
lized: Uncertainty in the ability of 
managers to constrain catch so the 
ACL is not exceeded, and uncertainty 
in quantifying the true catch amounts 
(i.e., estimation errors). To determine 
the level of management uncertainty 
in controlling catch, analyses need to 
consider past management perform-
ance in the fishery and factors such as 
time lags in reported catch. Such anal-
yses must be based on the best avail-
able scientific information from an 
SSC, agency scientists, or peer review 
process as appropriate. 

(ii) Establishing tiers and corresponding 
ACT control rules. Tiers can be estab-
lished based on levels of management 
uncertainty associated with the fish-
ery, frequency and accuracy of catch 

monitoring data available, and risks of 
exceeding the limit. An ACT control 
rule could be established for each tier 
and have, as appropriate, different for-
mulas and standards used to establish 
the ACT. 

(7) A Council may choose to use a 
single control rule that combines both 
scientific and management uncertainty 
and supports the ABC recommendation 
and establishment of ACL and if used 
ACT. 

(g) Accountability measures. The fol-
lowing features (see paragraphs (g)(1) 
through (5) of this section) of account-
ability measures apply to those stocks 
and stock complexes in the fishery. 

(1) Introduction. AMs are manage-
ment controls to prevent ACLs, includ-
ing sector-ACLs, from being exceeded, 
and to correct or mitigate overages of 
the ACL if they occur. AMs should ad-
dress and minimize both the frequency 
and magnitude of overages and correct 
the problems that caused the overage 
in as short a time as possible. NMFS 
identifies two categories of AMs, 
inseason AMs and AMs for when the 
ACL is exceeded. 

(2) Inseason AMs. Whenever possible, 
FMPs should include inseason moni-
toring and management measures to 
prevent catch from exceeding ACLs. 
Inseason AMs could include, but are 
not limited to: ACT; closure of a fish-
ery; closure of specific areas; changes 
in gear; changes in trip size or bag lim-
its; reductions in effort; or other appro-
priate management controls for the 
fishery. If final data or data compo-
nents of catch are delayed, Councils 
should make appropriate use of pre-
liminary data, such as landed catch, in 
implementing inseason AMs. FMPs 
should contain inseason closure au-
thority giving NMFS the ability to 
close fisheries if it determines, based 
on data that it deems sufficiently reli-
able, that an ACL has been exceeded or 
is projected to be reached, and that clo-
sure of the fishery is necessary to pre-
vent overfishing. For fisheries without 
inseason management control to pre-
vent the ACL from being exceeded, 
AMs should utilize ACTs that are set 
below ACLs so that catches do not ex-
ceed the ACL. 

(3) AMs for when the ACL is exceeded. 
On an annual basis, the Council must 
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determine as soon as possible after the 
fishing year if an ACL was exceeded. If 
an ACL was exceeded, AMs must be 
triggered and implemented as soon as 
possible to correct the operational 
issue that caused the ACL overage, as 
well as any biological consequences to 
the stock or stock complex resulting 
from the overage when it is known. 
These AMs could include, among other 
things, modifications of inseason AMs 
or overage adjustments. For stocks and 
stock complexes in rebuilding plans, 
the AMs should include overage adjust-
ments that reduce the ACLs in the 
next fishing year by the full amount of 
the overages, unless the best scientific 
information available shows that a re-
duced overage adjustment, or no ad-
justment, is needed to mitigate the ef-
fects of the overages. If catch exceeds 
the ACL for a given stock or stock 
complex more than once in the last 
four years, the system of ACLs and 
AMs should be re-evaluated, and modi-
fied if necessary, to improve its per-
formance and effectiveness. A Council 
could choose a higher performance 
standard (e.g., a stock’s catch should 
not exceed its ACL more often than 
once every five or six years) for a stock 
that is particularly vulnerable to the 
effects of overfishing, if the vulner-
ability of the stock has not already 
been accounted for in the ABC control 
rule. 

(4) AMs based on multi-year average 
data. Some fisheries have highly vari-
able annual catches and lack reliable 
inseason or annual data on which to 
base AMs. If there are insufficient data 
upon which to compare catch to ACL, 
either inseason or on an annual basis, 
AMs could be based on comparisons of 
average catch to average ACL over a 
three-year moving average period or, if 
supported by analysis, some other ap-
propriate multi-year period. Councils 
should explain why basing AMs on a 
multi-year period is appropriate. Eval-
uation of the moving average catch to 
the average ACL must be conducted 
annually and AMs should be imple-
mented if the average catch exceeds 
the average ACL. As a performance 
standard, if the average catch exceeds 
the average ACL for a stock or stock 
complex more than once in the last 
four years, then the system of ACLs 

and AMs should be re-evaluated and 
modified if necessary to improve its 
performance and effectiveness. The ini-
tial ACL and management measures 
may incorporate information from pre-
vious years so that AMs based on aver-
age ACLs can be applied from the first 
year. Alternatively, a Council could 
use a stepped approach where in year- 
1, catch is compared to the ACL for 
year-1; in year-2 the average catch for 
the past 2 years is compared to the av-
erage ACL; then in year 3 and beyond, 
the most recent 3 years of catch are 
compared to the corresponding ACLs 
for those years. 

(5) AMs for State-Federal Fisheries. For 
stocks or stock complexes that have 
harvest in state or territorial waters, 
FMPs and FMP amendments must, at a 
minimum, have AMs for the portion of 
the fishery under Federal authority. 
Such AMs could include closing the 
EEZ when the Federal portion of the 
ACL is reached, or the overall stock’s 
ACL is reached, or other measures. 

(h) Establishing ACL mechanisms and 
AMs in FMPs. FMPs or FMP amend-
ments must establish ACL mechanisms 
and AMs for all stocks and stock com-
plexes in the fishery, unless paragraph 
(h)(2) of this section is applicable. 
These mechanisms should describe the 
annual or multiyear process by which 
specific ACLs, AMs, and other ref-
erence points such as OFL, and ABC 
will be established. If a complex has 
multiple indicator stocks, each indi-
cator stock must have its own ACL; an 
additional ACL for the stock complex 
as a whole is optional. In cases where 
fisheries (e.g., Pacific salmon) harvest 
multiple indicator stocks of a single 
species that cannot be distinguished at 
the time of capture, separate ACLs for 
the indicator stocks are not required 
and the ACL can be established for the 
complex as a whole. 

(1) In establishing ACL mechanisms 
and AMs, FMPs should describe: 

(i) Timeframes for setting ACLs (e.g., 
annually or multi-year periods); 

(ii) Sector-ACLs, if any (including 
set-asides for research or bycatch); 

(iii) AMs and how AMs are triggered 
and what sources of data will be used 
(e.g., inseason data, annual catch com-
pared to the ACL, or multi-year aver-
aging approach); and 
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(iv) Sector-AMs, if there are sector- 
ACLs. 

(2) Exceptions from ACL and AM re-
quirements—(i) Life cycle. Section 
303(a)(15) of the Magnuson-Stevens Act 
‘‘shall not apply to a fishery for species 
that has a life cycle of approximately 1 
year unless the Secretary has deter-
mined the fishery is subject to over-
fishing of that species’’ (as described in 
Magnuson-Stevens Act section 303 
note). This exception applies to a stock 
for which the average length of time it 
takes for an individual to produce a re-
productively active offspring is ap-
proximately 1 year and that the indi-
vidual has only one breeding season in 
its lifetime. While exempt from the 
ACL and AM requirements, FMPs or 
FMP amendments for these stocks 
must have SDC, MSY, OY, ABC, and an 
ABC control rule. 

(ii) International fishery agreements. 
Section 303(a)(15) of the Magnuson-Ste-
vens Act applies ‘‘unless otherwise pro-
vided for under an international agree-
ment in which the United States par-
ticipates’’ (Magnuson-Stevens Act sec-
tion 303 note). This exception applies to 
stocks or stock complexes subject to 
management under an international 
agreement, which is defined as ‘‘any bi-
lateral or multilateral treaty, conven-
tion, or agreement which relates to 
fishing and to which the United States 
is a party’’ (see Magnuson-Stevens Act 
section 3(24)). These stocks would still 
need to have SDC and MSY. 

(3) Flexibility in application of NS1 
guidelines. There are limited cir-
cumstances that may not fit the stand-
ard approaches to specification of ref-
erence points and management meas-
ures set forth in these guidelines. 
These include, among other things, 
conservation and management of En-
dangered Species Act listed species, 
harvests from aquaculture operations, 
and stocks with unusual life history 
characteristics (e.g., Pacific salmon, 
where the spawning potential for a 
stock is spread over a multi-year pe-
riod). In these circumstances, Councils 
may propose alternative approaches for 
satisfying the NS1 requirements of the 
Magnuson-Stevens Act than those set 
forth in these guidelines. Councils 
must document their rationale for any 
alternative approaches for these lim-

ited circumstances in an FMP or FMP 
amendment, which will be reviewed for 
consistency with the Magnuson-Ste-
vens Act. 

(i) Fisheries data. In their FMPs, or 
associated public documents such as 
SAFE reports as appropriate, Councils 
must describe general data collection 
methods, as well as any specific data 
collection methods used for all stocks 
in the fishery, and EC species, includ-
ing: 

(1) Sources of fishing mortality (both 
landed and discarded), including com-
mercial and recreational catch and by-
catch in other fisheries; 

(2) Description of the data collection 
and estimation methods used to quan-
tify total catch mortality in each fish-
ery, including information on the man-
agement tools used (i.e., logbooks, ves-
sel monitoring systems, observer pro-
grams, landings reports, fish tickets, 
processor reports, dealer reports, rec-
reational angler surveys, or other 
methods); the frequency with which 
data are collected and updated; and the 
scope of sampling coverage for each 
fishery; and 

(3) Description of the methods used 
to compile catch data from various 
catch data collection methods and how 
those data are used to determine the 
relationship between total catch at a 
given point in time and the ACL for 
stocks and stock complexes that are 
part of a fishery. 

(j) Council actions to address over-
fishing and rebuilding for stocks and 
stock complexes in the fishery—(1) Notifi-
cation. The Secretary will immediately 
notify in writing a Regional Fishery 
Management Council whenever it is de-
termined that: 

(i) Overfishing is occurring; 
(ii) A stock or stock complex is over-

fished; 
(iii) A stock or stock complex is ap-

proaching an overfished condition; or 
(iv) Existing remedial action taken 

for the purpose of ending previously 
identified overfishing or rebuilding a 
previously identified overfished stock 
or stock complex has not resulted in 
adequate progress. 

(2) Timing of actions—(i) If a stock or 
stock complex is undergoing overfishing. 
FMPs or FMP amendments must estab-
lish ACL and AM mechanisms in 2010, 
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for stocks and stock complexes deter-
mined to be subject to overfishing, and 
in 2011, for all other stocks and stock 
complexes (see paragraph (b)(2)(iii) of 
this section). To address practical im-
plementation aspects of the FMP and 
FMP amendment process, paragraphs 
(j)(2)(i)(A) through (C) of this section 
clarifies the expected timing of ac-
tions. 

(A) In addition to establishing ACL 
and AM mechanisms, the ACLs and 
AMs themselves must be specified in 
FMPs, FMP amendments, imple-
menting regulations, or annual speci-
fications beginning in 2010 or 2011, as 
appropriate. 

(B) For stocks and stock complexes 
still determined to be subject to over-
fishing at the end of 2008, ACL and AM 
mechanisms and the ACLs and AMs 
themselves must be effective in fishing 
year 2010. 

(C) For stocks and stock complexes 
determined to be subject to overfishing 
during 2009, ACL and AM mechanisms 
and ACLs and AMs themselves should 
be effective in fishing year 2010, if pos-
sible, or in fishing year 2011, at the lat-
est. 

(ii) If a stock or stock complex is over-
fished or approaching an overfished con-
dition. (A) For notifications that a 
stock or stock complex is overfished or 
approaching an overfished condition 
made before July 12, 2009, a Council 
must prepare an FMP, FMP amend-
ment, or proposed regulations within 
one year of notification. If the stock or 
stock complex is overfished, the pur-
pose of the action is to specify a time 
period for ending overfishing and re-
building the stock or stock complex 
that will be as short as possible as de-
scribed under section 304(e)(4) of the 
Magnuson-Stevens Act. If the stock or 
stock complex is approaching an over-
fished condition, the purpose of the ac-
tion is to prevent the biomass from de-
clining below the MSST. 

(B) For notifications that a stock or 
stock complex is overfished or ap-
proaching an overfished condition 
made after July 12, 2009, a Council 
must prepare and implement an FMP, 
FMP amendment, or proposed regula-
tions within two years of notification, 
consistent with the requirements of 
section 304(e)(3) of the Magnuson-Ste-

vens Act. Council actions should be 
submitted to NMFS within 15 months 
of notification to ensure sufficient 
time for the Secretary to implement 
the measures, if approved. If the stock 
or stock complex is overfished and 
overfishing is occurring, the rebuilding 
plan must end overfishing immediately 
and be consistent with ACL and AM re-
quirements of the Magnuson-Stevens 
Act. 

(3) Overfished fishery. (i) Where a 
stock or stock complex is overfished, a 
Council must specify a time period for 
rebuilding the stock or stock complex 
based on factors specified in Magnuson- 
Stevens Act section 304(e)(4). This tar-
get time for rebuilding (Ttarget) shall be 
as short as possible, taking into ac-
count: The status and biology of any 
overfished stock, the needs of fishing 
communities, recommendations by 
international organizations in which 
the U.S. participates, and interaction 
of the stock within the marine eco-
system. In addition, the time period 
shall not exceed 10 years, except where 
biology of the stock, other environ-
mental conditions, or management 
measures under an international agree-
ment to which the U.S. participates, 
dictate otherwise. SSCs (or agency sci-
entists or peer review processes in the 
case of Secretarial actions) shall pro-
vide recommendations for achieving re-
building targets (see Magnuson-Stevens 
Act section 302(g)(1)(B)). The above fac-
tors enter into the specification of 
Ttarget as follows: 

(A) The ‘‘minimum time for rebuild-
ing a stock’’ (Tmin) means the amount 
of time the stock or stock complex is 
expected to take to rebuild to its MSY 
biomass level in the absence of any 
fishing mortality. In this context, the 
term ‘‘expected’’ means to have at 
least a 50 percent probability of attain-
ing the Bmsy. 

(B) For scenarios under paragraph 
(j)(2)(ii)(A) of this section, the starting 
year for the Tmin calculation is the first 
year that a rebuilding plan is imple-
mented. For scenarios under paragraph 
(j)(2)(ii)(B) of this section, the starting 
year for the Tmin calculation is 2 years 
after notification that a stock or stock 
complex is overfished or the first year 
that a rebuilding plan is implemented, 
whichever is sooner. 
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(C) If Tmin for the stock or stock com-
plex is 10 years or less, then the max-
imum time allowable for rebuilding 
(Tmax) that stock to its Bmsy is 10 years. 

(D) If Tmin for the stock or stock com-
plex exceeds 10 years, then the max-
imum time allowable for rebuilding a 
stock or stock complex to its Bmsy is 
Tmin plus the length of time associated 
with one generation time for that 
stock or stock complex. ‘‘Generation 
time’’ is the average length of time be-
tween when an individual is born and 
the birth of its offspring. 

(E) Ttarget shall not exceed Tmax, and 
should be calculated based on the fac-
tors described in this paragraph (j)(3). 

(ii) If a stock or stock complex 
reached the end of its rebuilding plan 
period and has not yet been determined 
to be rebuilt, then the rebuilding F 
should not be increased until the stock 
or stock complex has been dem-
onstrated to be rebuilt. If the rebuild-
ing plan was based on a Ttarget that was 
less than Tmax, and the stock or stock 
complex is not rebuilt by Ttarget, rebuild-
ing measures should be revised, if nec-
essary, such that the stock or stock 
complex will be rebuilt by Tmax. If the 
stock or stock complex has not rebuilt 
by Tmax, then the fishing mortality rate 
should be maintained at Frebuild or 75 
percent of the MFMT, whichever is 
less. 

(iii) Council action addressing an 
overfished fishery must allocate both 
overfishing restrictions and recovery 
benefits fairly and equitably among 
sectors of the fishery. 

(iv) For fisheries managed under an 
international agreement, Council ac-
tion addressing an overfished fishery 
must reflect traditional participation 
in the fishery, relative to other na-
tions, by fishermen of the United 
States. 

(4) Emergency actions and interim 
measures. The Secretary, on his/her own 
initiative or in response to a Council 
request, may implement interim meas-
ures to reduce overfishing or promul-
gate regulations to address an emer-
gency (Magnuson-Stevens Act section 
304(e)(6) or 305(c)). In considering a 
Council request for action, the Sec-
retary would consider, among other 
things, the need for and urgency of the 
action and public interest consider-

ations, such as benefits to the stock or 
stock complex and impacts on partici-
pants in the fishery. 

(i) These measures may remain in ef-
fect for not more than 180 days, but 
may be extended for an additional 186 
days if the public has had an oppor-
tunity to comment on the measures 
and, in the case of Council-rec-
ommended measures, the Council is ac-
tively preparing an FMP, FMP amend-
ment, or proposed regulations to ad-
dress the emergency or overfishing on 
a permanent basis. 

(ii) Often, these measures need to be 
implemented without prior notice and 
an opportunity for public comment, as 
it would be impracticable to provide 
for such processes given the need to act 
quickly and also contrary to the public 
interest to delay action. However, 
emergency regulations and interim 
measures that do not qualify for waiv-
ers or exceptions under the Adminis-
trative Procedure Act would need to 
follow proposed notice and comment 
rulemaking procedures. 

(k) International overfishing. If the 
Secretary determines that a fishery is 
overfished or approaching a condition 
of being overfished due to excessive 
international fishing pressure, and for 
which there are no management meas-
ures (or no effective measures) to end 
overfishing under an international 
agreement to which the United States 
is a party, then the Secretary and/or 
the appropriate Council shall take cer-
tain actions as provided under Magnu-
son-Stevens Act section 304(i). The Sec-
retary, in cooperation with the Sec-
retary of State, must immediately 
take appropriate action at the inter-
national level to end the overfishing. 
In addition, within one year after the 
determination, the Secretary and/or 
appropriate Council shall: 

(1) Develop recommendations for do-
mestic regulations to address the rel-
ative impact of the U.S. fishing vessels 
on the stock. Council recommendations 
should be submitted to the Secretary. 

(2) Develop and submit recommenda-
tions to the Secretary of State, and to 
the Congress, for international actions 
that will end overfishing in the fishery 
and rebuild the affected stocks, taking 
into account the relative impact of 
vessels of other nations and vessels of 
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the United States on the relevant 
stock. Councils should, in consultation 
with the Secretary, develop rec-
ommendations that take into consider-
ation relevant provisions of the Magnu-
son-Stevens Act and NS1 guidelines, in-
cluding section 304(e) of the Magnuson- 
Stevens Act and paragraph (j)(3)(iv) of 
this section, and other applicable laws. 
For highly migratory species in the Pa-
cific, recommendations from the West-
ern Pacific, North Pacific, or Pacific 
Councils must be developed and sub-
mitted consistent with Magnuson-Ste-
vens Reauthorization Act section 
503(f), as appropriate. 

(3) Considerations for assessing ‘‘rel-
ative impact.’’ ‘‘Relative impact’’ under 
paragraphs (k)(1) and (2) of this section 
may include consideration of factors 
that include, but are not limited to: 
Domestic and international manage-
ment measures already in place, man-
agement history of a given nation, esti-
mates of a nation’s landings or catch 
(including bycatch) in a given fishery, 
and estimates of a nation’s mortality 
contributions in a given fishery. Infor-
mation used to determine relative im-
pact must be based upon the best avail-
able scientific information. 

(l) Relationship of National Standard 1 
to other national standards—General. Na-
tional Standards 2 through 10 provide 
further requirements for conservation 
and management measures in FMPs, 
but do not alter the requirement of 
NS1 to prevent overfishing and rebuild 
overfished stocks. 

(1) National Standard 2 (see § 600.315). 
Management measures and reference 
points to implement NS1 must be based 
on the best scientific information 
available. When data are insufficient to 
estimate reference points directly, 
Councils should develop reasonable 
proxies to the extent possible (also see 
paragraph (e)(1)(iv) of this section). In 
cases where scientific data are severely 
limited, effort should also be directed 
to identifying and gathering the needed 
data. SSCs should advise their Councils 
regarding the best scientific informa-
tion available for fishery management 
decisions. 

(2) National Standard 3 (see § 600.320). 
Reference points should generally be 
specified in terms of the level of stock 
aggregation for which the best sci-

entific information is available (also 
see paragraph (e)(1)(iii) of this section). 
Also, scientific assessments must be 
based on the best information about 
the total range of the stock and poten-
tial biological structuring of the stock 
into biological sub-units, which may 
differ from the geographic units on 
which management is feasible. 

(3) National Standard 6 (see § 600.335). 
Councils must build into the reference 
points and control rules appropriate 
consideration of risk, taking into ac-
count uncertainties in estimating har-
vest, stock conditions, life history pa-
rameters, or the effects of environ-
mental factors. 

(4) National Standard 8 (see § 600.345). 
National Standard 8 directs the Coun-
cils to apply economic and social fac-
tors towards sustained participation of 
fishing communities and to the extent 
practicable, minimize adverse eco-
nomic impacts on such communities 
within the context of preventing over-
fishing and rebuilding overfished 
stocks as required under National 
Standard 1. Therefore, calculation of 
OY as reduced from MSY should in-
clude economic and social factors, but 
the combination of management meas-
ures chosen to achieve the OY must 
principally be designed to prevent 
overfishing and rebuild overfished 
stocks. 

(5) National Standard 9 (see § 600.350). 
Evaluation of stock status with respect 
to reference points must take into ac-
count mortality caused by bycatch. In 
addition, the estimation of catch 
should include the mortality of fish 
that are discarded. 

(m) Exceptions to requirements to pre-
vent overfishing. Exceptions to the re-
quirement to prevent overfishing could 
apply under certain limited cir-
cumstances. Harvesting one stock at 
its optimum level may result in over-
fishing of another stock when the two 
stocks tend to be caught together (This 
can occur when the two stocks are part 
of the same fishery or if one is bycatch 
in the other’s fishery). Before a Council 
may decide to allow this type of over-
fishing, an analysis must be performed 
and the analysis must contain a jus-
tification in terms of overall benefits, 
including a comparison of benefits 
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under alternative management meas-
ures, and an analysis of the risk of any 
stock or stock complex falling below 
its MSST. The Council may decide to 
allow this type of overfishing if the 
fishery is not overfished and the anal-
ysis demonstrates that all of the fol-
lowing conditions are satisfied: 

(1) Such action will result in long- 
term net benefits to the Nation; 

(2) Mitigating measures have been 
considered and it has been dem-
onstrated that a similar level of long- 
term net benefits cannot be achieved 
by modifying fleet behavior, gear selec-
tion/configuration, or other technical 
characteristic in a manner such that 
no overfishing would occur; and 

(3) The resulting rate of fishing mor-
tality will not cause any stock or stock 
complex to fall below its MSST more 
than 50 percent of the time in the long 
term, although it is recognized that 
persistent overfishing is expected to 
cause the affected stock to fall below 
its Bmsy more than 50 percent of the 
time in the long term. 

[74 FR 3204, Jan. 16, 2009] 

§ 600.315 National Standard 2—Sci-
entific Information. 

(a) Standard 2. Conservation and 
management measures shall be based 
upon the best scientific information 
available. 

(1) Fishery conservation and manage-
ment require high quality and timely 
biological, ecological, environmental, 
economic, and sociological scientific 
information to effectively conserve and 
manage living marine resources. Suc-
cessful fishery management depends, in 
part, on the thorough analysis of this 
information, and the extent to which 
the information is applied for: 

(i) Evaluating the potential impact 
that conservation and management 
measures will have on living marine re-
sources, essential fish habitat (EFH), 
marine ecosystems, fisheries partici-
pants, fishing communities, and the 
nation; and 

(ii) Identifying areas where addi-
tional management measures are need-
ed. 

(2) Scientific information that is 
used to inform decision making should 
include an evaluation of its uncer-
tainty and identify gaps in the infor-

mation. Management decisions should 
recognize the biological (e.g., over-
fishing), ecological, sociological, and 
economic (e.g., loss of fishery benefits) 
risks associated with the sources of un-
certainty and gaps in the scientific in-
formation. 

(3) Information-limited fisheries, 
commonly referred to as ‘‘data-poor’’ 
fisheries, may require use of simpler 
assessment methods and greater use of 
proxies for quantities that cannot be 
directly estimated, as compared to 
data-rich fisheries. 

(4) Scientific information includes, 
but is not limited to, factual input, 
data, models, analyses, technical infor-
mation, or scientific assessments. Sci-
entific information includes data com-
piled directly from surveys or sampling 
programs, and models that are mathe-
matical representations of reality con-
structed with primary data. The com-
plexity of the model should not be the 
defining characteristic of its value; the 
data requirements and assumptions as-
sociated with a model should be com-
mensurate with the resolution and ac-
curacy of the available primary data. 
Scientific information includes estab-
lished and emergent scientific informa-
tion. Established science is scientific 
knowledge derived and verified through 
a standard scientific process that tends 
to be agreed upon often without con-
troversy. Emergent science is rel-
atively new knowledge that is still 
evolving and being verified, therefore, 
may potentially be uncertain and con-
troversial. Emergent science should be 
considered more thoroughly, and sci-
entists should be attentive to effective 
communication of emerging science. 

(5) Science is a dynamic process, and 
new scientific findings constantly ad-
vance the state of knowledge. Best sci-
entific information is, therefore, not 
static and ideally entails developing 
and following a research plan with the 
following elements: Clear statement of 
objectives; conceptual model that pro-
vides the framework for interpreting 
results, making predictions, or testing 
hypotheses; study design with an ex-
plicit and standardized method of col-
lecting data; documentation of meth-
ods, results, and conclusions; peer re-
view, as appropriate; and communica-
tion of findings. 
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